
 
 

 

 

 

   

ALL APPEARANCES WILL BE BY ZOOM 

For matters where an appearance is required, the parties should appear by Zoom unless told to 

appear by another method. For all other matters, if argument is requested appearances will be 

by Zoom.  

Please email Dept9@contracosta.courts.ca.gov and opposing counsel by 4:00 p.m. if oral 

argument is requested and include specification to be argued. 

Zoom hearing information 

https://contracosta-courts-

ca.zoomgov.com/j/1602392251?pwd=WmE4bG5iK0J3WWtTOHpteVBjRlBMQT09 

 

 
    

1. 9:00 AM CASE NUMBER:  C22-01844 
CASE NAME:  COMMERCIAL DOOR & FRAME INC VS. BAY BUSINESS CREDIT INC 
 *HEARING ON MOTION IN RE:  TO QUASH SERVICE OF SUMMONS AND REQUEST FOR SANCTIONS  
FILED BY: BAY BUSINESS CREDIT INC 
*TENTATIVE RULING:* 

Specially Appearing Defendant Bay Business Credit, Inc.’s motion to quash service of 

summons and complaint is denied as moot. No sanctions are awarded. Defendant shall file a 

responsive pleading within 15 days of notice of entry of this order. (See CCP § 418.10, subd. (b).) 

Defendant Bay Business Credit, Inc. moves the Court for an order quashing service of the 

summons and complaint on the grounds that Plaintiff Commercial Door & Frame, Inc. failed to 

properly serve it. California law requires service on a corporation to be effected on the person 

designated as an agent for service of process, or the “president, chief executive officer, or other head 

of the corporation, a vice president, a secretary or assistant secretary, a treasurer or assistant 

treasurer, a controller or chief financial officer, a general manager, or a person authorized by the 

corporation to  receive service of process.” (CCP § 416.10(a)-(b).)  

Defendant argues that service was defective because, according to the proof of service, the 

summons and complaint were served on “Mike Scott, Vice President,” but Mike Scott holds none of 

the foregoing positions with Defendant and is not its designated agent for service of process. 

Defendant asks that service be quashed and that it be awarded sanctions in the amount of $5,210 

against Plaintiff and its counsel, pursuant to CCP section 128.7(c). 

Plaintiff argues it substantially complied with the requirements for service on a corporation 

because Mike Scott told Plaintiff’s process server he was a vice president of the corporation and any 

purported defect in service did not deprive Defendant of actual notice. Plaintiff argues that 

Defendant’s sanctions request is procedurally defective and excessive in amount. Plaintiff requests an 

order awarding monetary sanctions to it pursuant to CCP section 128.5(f)(1)(C) in the amount $9,330 

which, if warranted, provides that a court may award to the prevailing party reasonable expenses and 
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attorneys’ fees incurred in opposing a CCP section 128.5 motion. 

The motion to quash service of summons is denied as moot. Plaintiff provides evidence that it 

re-served the summons and complaint on Defendant by personal service on December 21, 2022, by 

leaving the summons and complaint with Defendant’s agent for service of process. (Gerson 

Declaration, ¶¶ 13-15, Exhibit E.) Defendant admits that the December 21, 2022 service was code-

compliant. (Reply, p. 2:27.)   

The Court declines to award sanctions to either party. Defendant has not shown that it 

complied with the 21-day safe harbor period and its request for sanctions was not made separately 

from the motion. The Court finds that an award of sanctions to the Plaintiff is not warranted. 
 

  

 

 
    

2. 9:00 AM CASE NUMBER:  C22-00744 
CASE NAME:  MYNETTE BOYKIN VS.  ANGELO GUTIERREZ 
 HEARING ON DEMURRER TO:  FIRST AMENDED COMPLAINT  
FILED BY: GUTIERREZ, ANGELO 
*TENTATIVE RULING:* 

Before the Court is Defendant Angelo Gutierrez (“Defendant” or “Gutierrez”)’s Demurrer. The 
Demurrer relates to Plaintiff Mynette Boykin (“Plaintiff” or “Boykin”)’s first amended complaint 
(“FAC”) for (1) quiet title; (2) declaratory and injunctive relief; (3) trespass; (4) nuisance; (5) 
intentional interference with contract; and (6) enforcement of CC&R violations.  

Defendant demurs to Plaintiff’s causes of action for (5) intentional interference with contract and (6) 
enforcement of CC&R violations pursuant to Code of Civil Procedure (“CCP”) § 430.10(e) on several 
grounds. 

For the following reasons, the Demurrer is sustained-in-part and overruled-in-part, without leave to 
amend. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 
ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 
but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 
with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 
plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 
Cal.App.4th 1076, 1099.) Legal conclusions are insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The 
Court “assume[s] the truth of the allegations in the complaint, but do[es] not assume the truth of 
contentions, deductions, or conclusions of law.” (California Logistics, Inc. v. State of California (2008) 
161 Cal.App.4th 242, 247.) 

Factual Background 

This is a neighbor dispute between Plaintiff (owner of 224 Heron in Pittsburg, CA) and Defendant 
(owner of 222 Heron in Pittsburg, CA). (FAC at ¶¶ 3, 6.) Plaintiff alleges that after she was in contract 
to purchase 224 Heron, Defendant expanded a deck at the rear of his property. (Id. at ¶ 7.) She 



 
 

 

 

 

further alleges that the deck is within the set back and causes it to encroach upon her property. (Id.) 
Plaintiff contends that Defendant “knew that the parties to the sale of 224 were desirous of 
completing their transaction and that by extending his deck as he did and when he did, Gutierrez 
believed he could force those parties to accept what was in fact an illegal deck[.]” (Id. at ¶ 8.) 

Plaintiff alleges that Defendant has maintained that his expansion was approved by the HOA, that 
there was an agreement between prior property owners as to the location of the boundary line 
between the properties, and that his deck is legal. (Complaint at ¶¶ 11-13.) Plaintiff alleges that, in 
fact, the HOA had only approved a balcony and not a deck extension. (Id. at ¶ 16.) 

Plaintiff alleges that “the foundation of the deck is improper and insufficient and that the deck is a 
safety hazard and can or will cause damage to her property and potentially harm to individuals who 
use the deck and/or are in its vicinity.” (FAC at ¶ 16.) Plaintiff further alleges that Defendant 
“attempted to anchor the deck through the use of zip ties to a pole on plaintiff’s property.” (Id.) This 
suit, to among other things, “enforce the rules of the HOA CC and R’s,” followed. (Id. at ¶ 21.) 

Analysis 

(5) Intentional Interference with Contract 

Defendant demurs to this cause of action on the grounds that Plaintiff has still failed to allege the 
essential elements of this cause of action. Additionally, Defendant argues that there are no 
allegations that Gutierrez intentionally interfered with the agreement between buyer and seller. 
(Demurrer at 4:14-17.) 

As the Court noted on the prior demurrer, “[t]he elements which a plaintiff must plead to state the 
cause of action for intentional interference with contractual relations are (1) a valid contract between 
plaintiff and a third party; (2) defendant’s knowledge of this contract; (3) defendant’s intentional acts 
designed to induce a breach or disruption of the contractual relationship; (4) actual breach or 
disruption of the contractual relationship; and (5) resulting damage.” Pacific Gas & Electric Co. v. Bear 
Stearns & Co. (1990) 50 Cal.3d 1118, 1126 (internal citations omitted). 

The allegations of the amended complaint are not materially different from the original complaint. As 
before, Plaintiff alleges that after she was in contract to purchase 224 Heron, Defendant expanded his 
deck at the rear of his property. (FAC at ¶ 7.) Plaintiff also alleges that she and the seller entered into 
an addendum to the purchase/sale contract “in which plaintiff agreed to performance of the contract 
despite the problems created by Gutierrez, while reserving her rights against the seller. Plaintiff 
completed the purchase of the property.” (FAC at ¶ 16.) This Court previously sustained Defendants 
demur because as Plaintiff alleged that she is the current owner of 224 Heron, there cannot have 
been actual breach or disruption of the contractual relationship and resulting damage. 

Now, Plaintiff argues that she has alleged disruption of the contractual relationship, notwithstanding 
the fact that her purchase was completed. Even assuming arguendo that the factual allegations in the 
complaint are sufficient to plead disruption of the contractual relationship, Plaintiff has failed to 
allege any damages as a result. While she alludes to a “clock … running on a favorable loan she had 
been offered” (FAC ¶ 14), she does not allege that she had to resort to a loan with less favorable 
terms as a result of Defendant’s alleged interference.  

Plaintiff has failed to allege facts sufficient to constitute a cause of action for intentional interference 
with contract. The Demurrer to this cause of action is sustained, without leave to amend. 

 



 
 

 

 

 

(6) enforcement of CC&R violations 

Defendant demurs to this cause of action on the grounds that Plaintiff has failed to allege her 
performance under the CC&Rs.  

To plead a breach of contract cause of action, the complaint must plead the existence of the contract, 
the plaintiff’s performance or excuse for failure to perform, defendants’ breach and damage to 
plaintiff resulting therefrom. (Spinks v. Equity Residential Briarwood Apartments (2009) 171 
Cal.App.4th 1004, 1031). “[T]he right of neighbors to enforce a restrictive covenant limiting the use of 
neighboring property is clearly contractual.” (Barrett v. Dawson (1998) 61 Cal.App.4th 1048, 1054) 
The CC&R’s can create a contractual obligation between an HOA and its members and also between 
individual members. (See Chee v. Amanda Goldt Property Management (2006) 143 Cal.App.4th 1360, 
1376)  

The amended complaint now alleges that Plaintiff (through her counsel) performed under the CC&Rs. 
(See FAC at ¶ 16 [“After she purchased the property, [plaintiff’s] attorney contacted the HOA to 
determine whether Gutierrez had actually obtained approval, as he represented.”].) Once she learned 
that the HOA had not given approval for the deck, Plaintiff alleges that she (through her counsel) 
requested that the HOA act under the CC&Rs. (FAC at ¶ 17.) Plaintiff has alleged her performance 
under the CC&Rs through her agent (her attorney).  

Defendant has not cited any authority, and the Court is not aware of any, that would require Plaintiff 
to individually contact the HOA rather than her authorized agent (her attorney). The Demurrer to this 
cause of action is overruled. 

 

  

 
    

3. 9:00 AM CASE NUMBER:  C22-00744 
CASE NAME:  MYNETTE BOYKIN VS.  ANGELO GUTIERREZ 
 *HEARING ON MOTION IN RE:  TO STRIKE PUNITIVE DAMAGES  
FILED BY: GUTIERREZ, ANGELO 
*TENTATIVE RULING:* 
 
Before the Court is Defendant Angelo Gutierrez (“Defendant” or “Gutierrez”)’s motion to strike 

punitive damages and portions of Plaintiff Mynette Boykin (“Plaintiff” or “Boykin”)’s first amended 

complaint (“FAC”). For the following reasons, the motion is granted, with leave to amend.  

Standard 

California Civil Code (“CC”) § 3294 provides in relevant part:  

In an action for the breach of an obligation not arising from contract, where it is proven by 

clear and convincing evidence that the defendant has been guilty of oppression, fraud, or 

malice, the plaintiff, in addition to the actual damages, may recover damages for the sake of 

example and by way of punishing the defendant... 

(1) “Malice” means conduct which is intended by the defendant to cause injury to the 

plaintiff or despicable conduct which is carried on by the defendant with a willful and 

conscious disregard of the rights or safety of others. 



 
 

 

 

 

(2) “Oppression” means despicable conduct that subjects a person to cruel and unjust 

hardship in conscious disregard of that person’s rights. 

(3) “Fraud” means an intentional misrepresentation, deceit, or concealment of a 

material fact known to the defendant with the intention on the part of the defendant 

of thereby depriving a person of property or legal rights or otherwise causing injury. 

(CC § 3294.) 

CCP § 436 provides:  

The court may, upon a motion made pursuant to Section 435, or at any time in its discretion, 
and upon terms it deems proper: 

(a) Strike out any irrelevant, false, or improper matter inserted in any pleading. 

(b) Strike out all or any part of any pleading not drawn or filed in conformity with the 
laws of this state, a court rule, or an order of the court. 

(CCP § 436.) 

Analysis 

A plaintiff must plead more than conclusory allegations to seek punitive damages. (Smith v. Superior 
Court (1992) 10 Cal.App.4th 1033, 1042.) “In order to survive a motion to strike an allegation of 
punitive damages, the ultimate facts showing an entitlement to such relief must be pled by a 
plaintiff.” (Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 1255.) 

Plaintiff must plead specific facts showing that defendant’s conduct was oppressive, fraudulent or 

malicious. (See Smith v. Sup.Ct. (Bucher) (1992) 10 Cal.App.4th 1033, 1041-1042.) Plaintiff has not 

done so. Plaintiff does not allege any “base, vile, or contemptible” conduct. (see College Hospital Inc. 

v. Superior Court, supra, 8 Cal.4th at 725). The FAC is bereft of any specific facts showing that 

Defendant’s conduct was oppressive, fraudulent, or malicious. Plaintiff’s conclusory allegation that 

“Gutierrez acted willfully and in conscious disregard of plaintiff’s rights” (FAC at ¶ 31) is insufficient.  

The Court finds the facts alleged in Plaintiff’s FAC are insufficient to support punitive damages. The 
Court, therefore, grants Defendant’s motion to strike punitive damages with leave to amend. 

 

  

 
    

4. 9:00 AM CASE NUMBER:  MSC20-00566 
CASE NAME:  BENITEZ VS STILLWATER INS CO 
 *HEARING ON MOTION IN RE:  TO QUASH DEFENDANT'S SUBPOENA FOR BANK RECORDS  
FILED BY: BENITEZ, JOHN 
*TENTATIVE RULING:* 
 
The hearing for the motion to quash is continued to February 3, 2023, at 9:00 a.m. in Department 57. 
 

 

  

 

 



 
 

 

 

 

    

5. 9:00 AM CASE NUMBER:  C22-01331 
CASE NAME:  CAROL  CONCILIO VS. BURKE L A & BRICKNER W S TRUST 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL  
FILED BY: CONCILIO, CAROL 
*TENTATIVE RULING:* 
 
The unopposed attorney’s motion to be relieved as counsel is granted for the reasons cited in the 
moving papers. 
 

 

  

 
    

6. 9:00 AM CASE NUMBER:  L21-05840 
CASE NAME:  DEBT MANAGEMENT PARTNERS, LLC VS.  IVAN RODRIGUEZ 
 *HEARING ON MOTION IN RE:  MOTION FILED FOR ORDER TO DEEM MATTERS ADMITTED  
FILED BY: DEBT MANAGEMENT PARTNERS, LLC 
*TENTATIVE RULING:* 
 
Plaintiff’s motion is denied because defendant served responses to the Requests for admissions on 
January 6, 2023. (Code Civ. Pro., §2033.280(c).)  

 

  

 
    

7. 9:00 AM CASE NUMBER:  C22-02250 
CASE NAME:  THOMAS JOHANSEN VS. RESULT FINANCIAL CORP DBA PHP FUNDING 
 HEARING ON DEMURRER TO:  COMPLAINT  
FILED BY: RESULT FINANCIAL CORP DBA PHP FUNDING 
*TENTATIVE RULING:* 
 
Matter dropped from calendar.  First Amended Complaint filed on January 10, 2023. 

 

  

 
    

8. 9:00 AM CASE NUMBER:  C22-02250 
CASE NAME:  THOMAS JOHANSEN VS. RESULT FINANCIAL CORP DBA PHP FUNDING 
 *HEARING ON MOTION IN RE:  FOR SANCTIONS PURSUANT TO CCP 128.5 AND 128.7  
FILED BY: 12491 PASEO CERRO LLC 
*TENTATIVE RULING:* 
 
Pursuant to the provisions of Code of Civil Procedure §170.1 AND §170.3 Judge Devine recuses 
himself from hearing this matter. The matter is referred to the Hon. Jill Fannin, Civil Supervising for 
reassignment. 
 

 

  

 



 
 

 

 

 

 
    

9. 9:00 AM CASE NUMBER:  MSL08-09660 
CASE NAME:  CAPITAL ONE BANK VS.  MARIA RIOSA 
 *HEARING ON MOTION IN RE:  MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT AND 
DISMISS ACTION WITHOUT PREJUDICE  
FILED BY: CAPITAL ONE BANK 
*TENTATIVE RULING:* 
 
Plaintiff seeks to set aside the default judgment by defendant due to the fact that after the entry of 
default, plaintiff’s counsel discovered a valid fraud.  (See Hsu Decl. passim.)  
 
Code of Civil Procedure section 473(b) contemplates the request to vacate in circumstances that 
present themselves in this lawsuit (i.e., identity theft leading to a fraudulent contract).  Even when 
the motion is filed after the time limits set forth in CCP 473(b), this court still retains the authority to 
grant the motion on equitable grounds.  (Rappleyea v. Campbell (1994) 8 Cal. 4th 975, 981.) 
 
Consequently, the court grants plaintiff’s motion to vacate the judgment against defendant, and the 
case is ordered dismissed with prejudice. 

 

  

 
    

10. 9:00 AM CASE NUMBER:  MSL21-04884 
CASE NAME:  CAPITAL ONE BANK (USA) NA VS.  LAMAR JONES 
 *HEARING ON MOTION IN RE:  MOTION FOR ORDER THAT MATTERS IN REQUEST FOR ADMISSION 
OF TRUTH OF FACTS BE ADMITTED  
FILED BY: CAPITAL ONE BANK (USA) NA 
*TENTATIVE RULING:* 
 
Plaintiff has moved for an order requesting admissions to be deemed true.  Plaintiff served Set One of 
Request for Admissions (“RFP”) on Defendant by regular mail on September , 2022.  (See Langedyk 
Decl., Ex. A.)  Defendant failed to serve responses to Plaintiff’s RFP. (Langedyk Decl. p. 4, line 2.) 
 
Plaintiff’s motion is granted.   

As a result, all Admissions requested in Set One are deemed to be true.  Cal. Code Civ. Proc.  § 
2033.280(b). 

 

  

 

 

 

 

 

 

 



 
 

 

 

 

    

11. 9:00 AM CASE NUMBER:  C22-00763 
CASE NAME:  MINOR DOE 1, A MINOR, BY AND THROUGH HIS GUARDIAN AD LITEM, DOE 1 VS.  
MAKING WAVES ACADEMY 
 *HEARING ON MOTION IN RE:  STRIKE PORTIONS OF FIRST AMENDED COMPLAINT  
FILED BY: MAKING WAVES FOUNDATION, INC. 
*TENTATIVE RULING:* 
 
Off calendar per request of MAKING WAVES FOUNDATION, INC. by agreement of the parties.  A 
Stipulation to file a 2nd Amended Complaint was filed 1/13/23. 
 

 

  

 
    

12. 9:00 AM CASE NUMBER:  C22-00763 
CASE NAME:  MINOR DOE 1, A MINOR, BY AND THROUGH HIS GUARDIAN AD LITEM, DOE 1 VS.  
MAKING WAVES ACADEMY 
 HEARING ON DEMURRER TO:  FIRST AMENDED COMPLAINT  
FILED BY: MAKING WAVES FOUNDATION, INC. 
*TENTATIVE RULING:* 
 
Off calendar per request of MAKING WAVES FOUNDATION, INC. by agreement of the parties.  A 
Stipulation to file a 2nd Amended Complaint was filed 1/13/23. 
 

 

  

 
    

13. 9:00 AM CASE NUMBER:  MSL07-03339 
CASE NAME:  CAPITAL ONE BANK VS.  ANDY MILLER 
 *HEARING ON MOTION IN RE:  MOTION TO SET ASIDE AND VACATE RENEWAL OF JUDGMENT; 
DISMISSING WITH PREJUDICE  
FILED BY: CAPITAL ONE BANK 
*TENTATIVE RULING:* 
 
Plaintiff seeks to set aside the default judgment and vacate the renewal of judgment by defendant 
due to the fact that after the entry of default, plaintiff’s counsel discovered a valid fraud.  (See Elliott 
Decl. passim.)  
 
Code of Civil Procedure section 473(b) contemplates the request to vacate in circumstances that 
present themselves in this lawsuit (i.e., identity theft leading to a fraudulent contract).  Even when 
the motion is filed after the time limits set forth in CCP 473(b), this court still retains the authority to 
grant the motion on equitable grounds.  (Rappleyea v. Campbell (1994) 8 Cal. 4th 975, 981.) 
 
Consequently, the court grants plaintiff’s motion to vacate the judgment – along with any renewal of 
judgment – against defendant, and the case is ordered dismissed with prejudice. 

 

    



 
 

 

 

 

14. 9:00 AM CASE NUMBER:  MSL21-04094 
CASE NAME:  DEBT MANAGEMENT PARTNERS, LLC A LIMITED LIABILTY COMPANY VS.  EVELYN 
ODONKOR 
 *HEARING ON MOTION IN RE:  MOTION FILED FOR ENTRY OF JUDGMENT PURSUANT TO WRITTEN 
STIPULATION OF ALL PARTIES  
FILED BY: DEBT MANAGEMENT PARTNERS, LLC A LIMITED LIABILTY COMPANY 
*TENTATIVE RULING:* 
 
Plaintiff seeks to enforce a stipulated settlement, providing for the entry of judgment under certain 
conditions.   
 
The parties previously agreed to a stipulated settlement of the case in July 2022. (Pl. Mot. Exh. A). The 
Court retained jurisdiction to enforce the settlement pursuant to Code of Civil Procedure section 
664.6. (Ibid.) 
 
Defendant agreed to pay Plaintiff the principal sum of $2,360.00. (Robert Decl. ¶ 5). Upon default, 
Defendant would be responsible for the entire balance owed, less any payments made to date. (Pl. 
Mot. Exh. A, Section 2.) No provision for costs is made in the Conditional Settlement Agreement. (Pl. 
Mot. Exh. A.)   Defendant has paid a total of $1,200. (Robert Decl. ¶ 7). The balance now due is the 
principal sum of $1,160 (i.e., $2,360 - $1,200). 
 
All the conditions for a judgment pursuant to Code of Civil Procedure section 664.6 have been met.  
Consequently, the court will sign the entry of judgment for $1,160.00. 

 

  

 
    

15. 9:00 AM CASE NUMBER:  L22-01749 
CASE NAME:  PORTFOLIO RECOVERY ASSOCIATES, LLC VS.  MARQUISHA GEORGE 
 *HEARING ON MOTION IN RE:  MOTION FILED FOR ORDER THAT MATTERS IN REQUEST FOR 
ADMISSION OF TRUTH OF FACTS BE ADMITTED  
FILED BY: PORTFOLIO RECOVERY ASSOCIATES, LLC 
*TENTATIVE RULING:* 
 
Plaintiff has moved for an order requesting admissions to be deemed true.  Plaintiff served Set One of 
Request for Admissions (“RFP”) on Defendant by regular mail on September 7, 2022.  (See Carr Decl., 
Ex. A.)  Defendant failed to serve responses to Plaintiff’s RFP. (Carr Decl. p. 4, line 3.) 
 
Plaintiff’s motion is granted.   

As a result, all Admissions requested in Set One are deemed to be true.  Cal. Code Civ. Proc.  § 
2033.280(b). 

 

  

 

 

 



 
 

 

 

 

 
    

16. 9:00 AM CASE NUMBER:  C22-01221 
CASE NAME:  424 28TH STREET, LLC VS. DOYLE RICH 
 *HEARING ON MOTION IN RE:  TO SET ASIDE DEFAULT & DEFAULT JUDGMENT  
FILED BY: RICH, DOYLE 
*TENTATIVE RULING:* 
 

Defendant Doyle Rich’s motion to set aside the default and default judgment is granted. 

Defendant shall file and serve the answer attached to the December 15, 2022 declaration no later 

than February 6, 2023.  

Plaintiff filed this case on June 15, 2022. Defendant was served by substitute service on July 

13, 2022. Defendant’s default was entered on October 12, 2022 and a default judgment for 

$104,291.33 was entered on October 14, 2022. Defendant filed this motion on December 8, 2022.  

Defendant explains that he appeared in Court on October 14, 2022 for the court hearing and 

had planned to request a continuance from the court so that he could hire an attorney. (Doyle dec. 

¶1.) Defendant was told by the bailiff that the hearing had been continued to December 28, 2022. 

(Doyle dec. ¶2.) This information is consistent with the Court’s register of actions which shows that 

October 14, 2022 was the date of the first case management conference and the case management 

conference was continued to December 28 by the Court. Sometime after October 14, Defendant 

received a copy of the default judgment. (Doyle dec. ¶3.) Defendant states that “but for the mistake, 

inadvertence, and excusable neglect… I would have asked for a continuance and thereafter formally 

responded to the Complaint”. (Doyle dec. ¶5.)  

Plaintiff opposes this motion, arguing that Defendant should have known that the default and 

default judgment were imminent when Defendant was served with the request for default and 

default judgment.  Plaintiff also argues that Defendant has not explained why he did not respond to 

the complaint or do something after being served with the Plaintiff’s default application packet.  

Defendant’s declaration shows that he believed he did not have to do anything, such as file an 

answer, until after the court hearing on October 14, 2022. By October 12, 2022, however, the default 

had been entered and it was too late for Defendant to file his answer. Defendant’s declaration is 

somewhat sparse, but there is enough evidence for the Court to find that the default and default 

judgment were entered due to Defendant’s mistake, inadvertence or excusable neglect.  

Plaintiff’s request for attorney fees and costs is denied.  

 

  

 

 

 

 

 



 
 

 

 

 

    

17. 9:00 AM CASE NUMBER:  MSC21-02276 
CASE NAME:  RAYMOND HILL VS.  AIRBNB, INC. A CORPORATION 
 HEARING ON DEMURRER TO:  PLTFS' CMPLT  
FILED BY: WENLEN LUO, INDIVIDUALLY 
*TENTATIVE RULING:* 
 
The matter is off-calendar. 

 

  

 
    

18. 9:00 AM CASE NUMBER:  MSC21-02276 
CASE NAME:  RAYMOND HILL VS.  AIRBNB, INC. A CORPORATION 
 HEARING ON DEMURRER TO:  COMPLAINT  
FILED BY: AIRBNB, INC. A CORPORATION 
*TENTATIVE RULING:* 
 
The mater is off-calendar. 

 

  

 
    

19. 9:00 AM CASE NUMBER:  MSL15-03835 
CASE NAME:  DISCOVER BANK VS.  RIVER SCHMIDT 
 *HEARING ON MOTION IN RE:  MOTION TO VACATE JUDGMENT AND ENTER DISMISSAL WITHOUT 
PREJUDICE  
FILED BY: DISCOVER BANK 
*TENTATIVE RULING:* 
 
Plaintiff seeks to set aside the default judgment by defendant due to the fact that after the entry of 
default, plaintiff’s counsel discovered a valid fraud related to the lawsuit.  (See Wate Decl. passim.)  
 
Code of Civil Procedure section 473(b) contemplates the request to vacate in circumstances that 
present themselves in this lawsuit (i.e., identity theft leading to a fraudulent contract).  Even when 
the motion is filed after the time limits set forth in CCP 473(b), this court still retains the authority to 
grant the motion on equitable grounds.  (Rappleyea v. Campbell (1994) 8 Cal. 4th 975, 981.) 
 
Consequently, the court grants plaintiff’s motion to vacate the judgment against defendant, and the 
case is ordered dismissed with prejudice. 

 
 

  

 

 

 

 

 



 
 

 

 

 

    

20. 9:00 AM CASE NUMBER:  C22-02185 
CASE NAME:  KELLI YATES VS. KEVIN YATES 
 *HEARING ON MOTION IN RE:  TO QUASH SERVICE OF SUMMONS  
FILED BY: FONG, BETTY 
*TENTATIVE RULING:* 
 
Defendant Betty Fong DDS moves for an order quashing the service of the summons and complaint 
on the grounds that they were not properly served and therefore the Court lacks jurisdiction over her. 
The motion is denied. Defendant is ordered to file a responsive pleading within 15 days of the date of 
this order.  
 
Background 
 
This is an action for fraudulent transfer. Plaintiffs are Kelly Yates and Mark Tumminelli. Defendants 
are Kevin Yates and Betty Fong, DDS. Plaintiffs allege that Kevin Yates borrowed $70,000 from them 
to make repairs to a property prior to its sale. Plaintiffs allege that Yates sold the property at a profit 
and did not repay the borrowed funds. Plaintiffs allege that after they obtained a judgment for the 
unpaid debt, Kevin transferred some portion of the property sale proceeds to Betty Fong without 
consideration and for the purpose of hindering their collection efforts. 
 
Plaintiffs filed a proof of service on October 31, 2022 stating that their registered process server 
served Dr. Fong with the summons and complaint by personal service on October 27, 2022. Dr. Fong 
moves to quash service of the summons and complaint. Dr. Fong’s motion is supported by a 
declaration of a receptionist of Dr. Fong’s dental practice who states that the process server never 
handed the service documents to Dr. Fong and simply left them at the reception desk of the practice. 
 
Discussion  
 
When a defendant challenges the court's personal jurisdiction on the ground of improper service of 
process, the plaintiff has the burden to prove the existence of jurisdiction by proving the facts 
requisite to an effective service. (Summers v. McClanahan (2006) 140 Cal.App.4th 403, 413.) A 
declaration of service by a registered process server establishes a rebuttable presumption that the 
facts stated in the declaration are true. (Evid. Code, § 647; Rodriguez v. Cho (2015) 236 Cal.App.4th 
742, 750.) If the service was made by personal service, the process server's declaration must show the 
time and place where the summons and complaint were delivered to defendant; and if the server is a 
registered process server, the proof of service must also state the county in which he or she is 
registered and his or her registration number. (CCP § 417.40; Bus. & Prof. Code, § 22360.) 
 
The proof of service complies with statutory requirements, including that the summons and 
complaint were served on October 27, 2022 at 1:30 p.m. at Defendant's workplace in Alamo, that the 
process server is registered in Solano County, and his California registration number is 130422. 
Therefore, service is presumed valid. Assuming the presumption of valid service is rebutted here, 
based on Plaintiffs’ process server’s detailed declaration and Defendant’s weaker showing, the Court 
finds Plaintiffs’ evidence to be more persuasive than Defendant’s as to the events leading up to the 
service.  
 



 
 

 

 

 

Defendant’s motion is supported by a declaration of Dr. Wong’s receptionist Letecia Brennan, but not 
of Dr. Wong herself. Brennan states she was working at the front desk of the practice when Plaintiffs’ 
process server, Dennis Kittelson, came to the office pretending to be a patient and asking to make an 
appointment with Dr. Fong. Brennan told Kittelson that Dr. Fong was not available (but does not say 
that Dr. Fong was not in the office). When Brennan realized that Kittelson was not a patient, she 
asked him to leave. Brennan states that Kittelson then “made a scene,” yelling that he knew Dr. Fong 
was in the office and that she was being sued. Brennan states that Kittelson left the summons and 
complaint on the counter of the reception area after Brennan threatened to call the police if he did 
not go. Brennan states she “saw [Kittelson] the entire time he was in the dental practice” and that 
Kittelson never handed the service documents to Dr. Fong. (Brennan Dec., ¶¶ 1-10.) 
 
Kittelson offers a more detailed declaration of the service in opposition to the motion. Kittelson says 
he traveled to Dr. Fong’s dental office on the morning of October 27, 2022 to serve her with process. 
Kittelson says the attorney service gave him a description of Dr. Fong, a picture of her, and the make 
and model of her car. Kittelson states that the dental office was closed when he got there but three 
women arrived at the practice at 8:00 a.m., including an Asian woman driving a Honda Element which 
he understood to be the make and model of Dr. Fong’s car. The three women entered the office from 
the rear. Kittelson entered through the front and saw the Asian woman matching Dr. Fong’s 
description leaning against the wall with another woman. Kittelson told the receptionist he was there 
for Dr. Fong and says the receptionist then looked toward the Asian woman leaning against the wall 
which he took as an acknowledgment that the woman was, in fact, Dr. Fong. The woman then 
retreated to the back of the office and Kittelson was asked to wait. As Kittelson waited, he was told 
that Dr. Fong was “out to lunch” and then that she was with a patient. Kittelson explained that he had 
a delivery for Dr. Fong, and it would be quick. Kittelson states the receptionist went to the back and 
returned, stating that Dr. Fong would not come to the front desk. Kittelson then disclosed that he had 
legal documents for Dr. Fong and asked the receptionist to try again. The receptionist did so, but then 
returned to the waiting area with excuses as to why Dr. Fong could not come to the front. Kittelson 
denies yelling or making a scene but does say he announced in a voice loud enough to be heard in the 
back of the office, “I’ve seen you” and “I’m serving you these legal documents.” Kittelson recited the 
name of this case and Dr. Fong’s full name and left the service documents on the counter of the 
reception area. (Kittelson Decl., ¶¶ 6-7.) 
 
Plaintiffs argue that Dr. Fong was evading service and the process server was not required to hand the 
service documents to her. It was sufficient that he left them at the front desk—the closest he could 
get—because he saw Dr. Fong who then retreated to the back of the office and then refused to return 
to the front after learning that he was there to serve her. Plaintiff relies on In re Ball (1934) 2 
Cal.App.2d 578 (Ball), Trujillo v. Trujillo (1945) 71 Cal.App.2d 257 (Trujillo), and Crescendo Corp. v. 
Shelted, Inc. (1968) 267 Cal.App.2d 209 (Crescendo Corp). 
 
In In re Ball, a process server approached the target in the same location he had formerly served him. 
About 12 feet from the target and with the process in his hand, the server said: “I have here another 
one of those things for you.” (Id. at pp. 578-579.) The target said “You have nothing for me.” While 
looking at the process server, he started to walk away, and the server handed or tossed the process 
toward the target, saying “Now you are served.” (Id. at p. 579.) The target left without picking up the 
service documents.  (Ibid.) The Ball court found substantial evidence of personal service, stating 
“when men are within easy speaking distance of each other and facts occur that would convince a 
reasonable man that personal service of a legal document is being attempted, service cannot be 



 
 

 

 

 

avoided by denying service and moving away without consenting to take the document in hand.” 
(Ibid.) 
 
The target in Trujillo attempted to avoid service of process by getting into his car and rolling up the 
window as the process server explained the nature of the documents and placed them under the 
windshield wiper, and the target then started the wipers to dislodge the papers. (Id. at pp. 259-260.) 
The court found the evidence supported a finding of personal service where the documents were left 
in the custody and control of the target with an explanation of their nature, the target knew the 
nature and purpose of the documents, and he deliberately attempted to avoid service. (Id. at p. 260.) 
Service was found to be good in Crescendo Corp. where a process server knocked on the door of the 
target’s apartment and heard a man say if it was for him to say he was not home; a woman opened 
the door and the process server saw the man in the apartment whom he recognized as the target; the 
woman said the target was not home and as she closed the door the process server stated loudly that 
he was serving the target with a copy of unlawful detainer papers; and he placed the papers under 
the windshield wiper of a car registered to the target. (Crescendo Corp., supra, 267 Cal.App.2d at p. 
211.) The appellate court found the evidence sufficient to support the trial court’s finding that the 
process server attempted personal delivery but was prevented by the target himself. (Id. at p. 213.)  
 
Defendant argues the cases cited by Plaintiffs do not apply because she did not evade service and the 
facts of this case are closer to those in Sternbeck v. Buck (1957) 148 Cal.App.2d 829 in which personal 
service was found to be defective. There, a process server delivered a summons to the target’s wife in 
the driveway of their home with the wife's promise to give them to her husband. (Id. at p. 831.) The 
husband was on the premises but out of view, and the process server did not attempt to contact him. 
(Ibid.) Distinguishing Ball and Trujillo in which “the strict requirements of manual delivery are relaxed” 
when a target attempts to flee a process server, the court in Sternbeck noted the target was within 
easy reach of the process server who chose not to walk the extra 100 feet to deliver the summons. 
(Id. at p. 833.) 
 
Dr. Fong argues that, like the defendant in Sternbeck, she was within easy reach of the process server 
who simply did not take the extra steps required to effect proper service. She argues the process 
server could have given her the service documents when he first saw her in the office or could have 
served her with process as she was leaving work that day. (Reply, 4:12-17.)  
 
Crediting Kittleson’s more detailed statements of the events, it appears that although in the office 
and initially visible to him, Dr. Fong attempted to avoid service by going to the back of the office 
and/or by refusing to come to the front to accept the service documents after the receptionist 
presumably advised her of the Kittleson’s presence and purpose. Defendant argues there is no 
evidence from which to infer that Dr. Fong understood she was being served because “Mr. Kittelson 
simply states that an Asian woman had gone to the ‘back’ of the office before he announced that he 
was a process server with legal papers.” (Reply, 4:17-19 (emphasis in the original.) But this is not what 
Kittelson’s declaration says. At paragraph 6 of his declaration, Kittelson states: “And I then explained 
[to the receptionist] discretely that I have legal documents for Miss Fong, could you please ask her to 
come to the front desk real quick.” Kittelson then states “the receptionist went back and tried again 
and gave me all the excuses as to why Miss Fong could not come to the front.” The details provided 
by Kittelson bolster his credibility and the Court credits this evidence over Brennan’s vague statement 
that she “saw him the entire time he was in the dental office” (presumably offered to show that she 
never left her post to confer with Dr. Fong). Based on the evidence presented, the Court finds this 



 
 

 

 

 

case more analogous to Ball, Trujillo and Crescendo Corp. than to Sternbeck, and concludes that 
service of the summons and complaint on Dr. Fong was effective. 
 
Evidentiary Objections 
 
Defendant’s evidentiary objections are overruled except their objection number 16, which is 
sustained.  
 
Order 
 
The evidence is sufficient to support the that the process server attempted to deliver the summons 
and complaint to Defendant personally but was prevented from so doing by Defendant. Therefore, 
the Court denies the motion to quash service of summons and complaint. 
 

 

  
    

21. 10:00 AM CASE NUMBER:  MSC21-01312 
CASE NAME:  KING VS. HUANG 
 JURY TRIAL  (TIME ESTIMATE:  4 DAYS)  
FILED BY:  
*TENTATIVE RULING:* 
 
The jury trial is continued until February 6, 2023. 
 

 

  

 
    

22. 10:00 AM CASE NUMBER:  MSL22-00800 
CASE NAME:  JPMORGAN VS. HERNANDEZ 
 COURT TRIAL HEARING    
FILED BY:  
*TENTATIVE RULING:* 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

  
    

23. 10:00 AM CASE NUMBER:  MSL22-00777 
CASE NAME:  JPMORGAN CHASE BANK VS HERNANDEZ 
 COURT TRIAL HEARING    
FILED BY:  
*TENTATIVE RULING:* 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

  

 



 
 

 

 

 

    

24. 10:00 AM CASE NUMBER:  MSL22-00776 
CASE NAME:  JPMORGAN CHASE BANK,    N.A. VS.  VINCE HERNANDEZ 
 COURT TRIAL HEARING    
FILED BY:  
*TENTATIVE RULING:* 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

  

 
    

25. 10:00 AM CASE NUMBER:  MSL22-00774 
CASE NAME:  JPMORGAN CHASE BANK,    N.A. VS.  VINCE HERNANDEZ 
 COURT TRIAL HEARING    
FILED BY:  
*TENTATIVE RULING:* 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

  

 
    

26. 10:00 AM CASE NUMBER:  MSL21-04785 
CASE NAME:  VELOCITY INVESTMENTS VS. HALL 
 COURT TRIAL HEARING  SHORT 1 HR  
FILED BY:  
*TENTATIVE RULING:* 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

    

 


